
May 28, 2019

Balance Bills - A Plethora of 
Proposed Legislation 

Balance bills, or "surprise bills" as referred to by lawmakers, is a 
hot topic which forms the subject matter of multiple bills 
introduced in the U.S. Senate, U.S. House of Representatives, and 
state legislatures. Both similarities and differences abound. 

An excellent article by Rachel Stauffer and Katie Waldo of 
McDermott+Consulting, a policy and lobbying firm for the health 
care industry and an affiliate of the law firm of McDermott Will & 
Emery, entitled, "Surprise Billing Comparison: What You Need to 
Know," addresses two major bills before the U.S. House and U.S. 
Senate respectively (https://www.mcdermottplus.com/insights/
surprise-billing-comparison-what-you-need-to-know/). It opens 
saying, "The question is not if, but how: How will lawmakers 
tackle surprise billing? What started out as [a] question for a 
small Senate working group in 2018 has turned into one of the 
major health priorities of both parties. ... In the last three days, 
two major bills have emerged (and more are on the way." The 
first of the two bills is the "No Surprises Act" introduced in the 
House on May 14, 2019. The second is "Stopping the 
Outrageous Practice (STOP) of Surprise Bills Act of 2019." Both 
of these bills apply to both the individual and group markets. 
Both prohibit balance billing for emergency services with 
patients being responsible only for what they would have paid if 
the services had been in-network.  Both apply to billing in non-
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emergency situations, albeit with different provisions. The Senate 
bill addresses billing for services following emergency care; the 
House bill does not. The House bill addresses billing for specialty 
care; the Senate bill does not. Both provide for minimum or 
automatic payments to be made to providers. The House bill sets 
the minimum "at the median contracted (in-network) rate for the 
geographic area." The Senate bill sets the automatic payment at 
"the median in-network rate." The Senate bill contains various 
transparency provisions which are not present in the House bill. 

A January 18, 2019 article written by  Jack Hoadley, Kevin Lucia, 
and Maanasa Kona entitled, "State Efforts to Protect Consumers 
from Balance Billing" reported "[i]n 2017 and 2018, states 
continued taking steps to protect consumers. Four states — 
Arizona, Maine, Minnesota, and Oregon — created balance-
billing consumer protections for the first time, and two states — 
New Hampshire and New Jersey — substantially expanded 
existing protections. We now classify New Hampshire, New 
Jersey, and Oregon as states offering comprehensive protections 
against balance billing. As of December 2018, 25 states have 
laws offering some balance-billing protection to their residents, 
and nine of them offer comprehensive protections." 

The impact of all of this legislative attention upon reference-
based pricing plans is uncertain, particularly with respect to the 
newly introduced bill in the Senate which specifically applies to 
self-funded plans. Should that bill be enacted as presently 
drafted, all self-funded plans will be required to make certain 
automatic payments, at least in emergency situations at a median 
in-network rate. Since most reference-based plans have at least 
some provider contracts, the application of these provisions is 
unclear.  
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Drugs - Who Pays & 
for Which Drugs 

A ALM Media Properties review 
of a Kaiser Family Foundation 
study based on 2017 data 
found "private health plans 
cover[ed] the largest share of 
drug costs, [42 percent] or $140 
billion, Medicare Part D covered 
30 percent, or $101 billion. 
Medicaid covered 10 percent, at 
$33 billion, while consumers 
paid out of pocket for $47 
billion in prescription drug 
spending, or 14 percent." 
Others paid only $13 billion, or 
4 percent.  The three costliest 
drugs were: 
• $4.9 billion - Humira (generic 

Adalimumab) used to treat 
arthritis, plaque psoriasis, 
a n k y l o s i n g s p o n d y l i t i s , 
C r o h n ' s d i s e a s e , a n d 
ulcerative colitis. 

• $2.4 billion - Enbrel (generic 
Etanercept) used to treat 
rheumatoid arthritis, juvenile 
i d i o p at h i c a r t h r i t i s a n d 
psoriatic arthritis and plaque 
psoriasis. 

• $1.2 bi l l ion - Copaxone 
(generic Glatiramer) used to 
treat relapsing forms of 
multiple sclerosis.  
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